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("©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-078/2022-23 and 19.12.2022

(iT) a1Ra far +Ta/ aft ferpr, srga (ft)
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

srt#Rt fail
(4) Date of issue

20.12.2022

Arising out of Order-In-Original No. 84/AC/DEM/ST/Laksh/2021-22 dated 22.03.2021

(s-) passed by the Assistant Commissioner, CGST & CE, Division-Mehsana, Gandhinagar

Commissionerate

dl cfl~ cfia Y 9lf rfT+f 31R 1R!T / M/s Laksh Infrastructure, 6, Ashok Nagar Society,
('9) Name and Address of the

Appellant Radhanpur Road, Mehsana,Gujarat-384002

#l&arez sf@r-s?gr ri@trpramar zit azsr?auf raff faaag;eT
rf@erartRt srfta srrargtrrala xgramar&, surf@nark fasgtmar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision

Q application, as the one may be against such order, to the appropriate authority in the
following way.

saat arterur saa:
Revision application to Government of India:

(1) arr srar gt«a sf@2fr, 1994 cITT" ITTU sraRt aatg mgthapaten arr <ITT"

3q-T a 7r Tvpm eh siasfa gale zaaa st fa, rdal, fait4a, uafess,
atfifa, sRlatra, iasf, {fact: 11ooo 1 <ITT"# \!ffiTT~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(ma) zf?at ft zf arsa@fl z(far.atfft vsrttrr mrlnft
- sos(tr ka sos(rr it "l=ITT1sa guf, 'l!T fcrnr #rs(It r suerat agftarat

fr nusrr gtw fr#fare kuaz& ztt
In case of any loss of goods where the loss occur in transit from a factory to a

arehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

('©') a a atz fRlr attrfaaffaa l=lTTf "CR: mat a fafafa a@tsr green #a HT "CR:

sqra« grabRaza#mt#ta?arzffuyvarfaff@a zt
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(a) sifar sq1a #l sgra ran hmat a fu ts4fl a#fezr Rt n£2 s#th smr its
mu "Q,ci" far a gar@agr, ft a tr facfl"™ "CR: m qfc{ # fcRr~ (rf 2) 1998

err 109 et fz4afu ·z gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#fl sraa g«ea (ft) fr1al, 2001 a fur 9 # ziafa Raff@ rser <u-8 at
fat i, fa an2r k fa zkr fa f2ala a cft,:rm ah fauna-sr?gr ud zftagr Rt if-if 0
fit ah rr fa sac fur star arf@el sh rr urar < #r er gff ? siafa ITT 35-~ #
RaffaRtatha« arr€t-6 ararR #fa sf 2tftarfel

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 194.4, under Major Head of Account.

(3) ftfa=a saar # arr sgt iaua U4 areqt at3aa 2tats 200/- trrat ft
\J\TQ; #l szi i«an v4«Tastar gtat 1000 /- cRl- "9TTfr~ cRl- \J\TC/; I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved Q
is more than Rupees One Lac.

mm !{FP,~ xi ,q 1 ~r1 !{rP -ci;cr ilcrPfl< cl{ cf101a +a1f@ark 7fasf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#Rt sgraa grasf2ft, 1944 ft35-4/35-.z iaifa:
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

3qraa gear viataska +nnf@raw (fez) Rt uf@aar 2fr Rt~mt ,garata a 2a Tr,

agar? saa, srar, fzerarwr, rzarr-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor; Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

04. In case of appeals other than as mentioned above para.

_,., he appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
#'f ~ escribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

anied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5·,000/- and Rs.10,00Q!:-' where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour,,.Qf Asstt. Registar, _qf a branch of any nomµiate public

;·•:·J . . , ~~~

sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zfzag ii #&q sat#arr 2tar 2? at r@tangr a fuR mr @ratsrf
it fa star fgu <r r a2a gu ft fa far #tf aa a ft rnfnf sf@fa
nntf@raw #t 1:(cPwfu,r qr a#4taar Rt u4 zmaa far star?l

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·raraa ga sf@afar 1970 zn ti@if@era Rt saft -1 # sia«fa faiRa Ru {ar
ma znr q«an?gr zrenfrfa fft nf@2ratamar p@ta ft vu7au s 6.50 ha #T 1II74

gr«a feaeat ztar arR@ 1

0

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zral#if@ermatt Riotaar fit e1TT 3it #ft etzaffa flat swat ? st fir
ta, a#fr s«area gr«auiara sf«la rrf@ear (4raff@en) fr, 1982 ff@a &1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

( 1) m (Section) 1 lDt~ f,tmfta" Dru;
(2) fz+ hazhfft Tfrr;
(3) de #fee fa4i afa 6 4 az«?ufr

(6) Rt gr«a, hr4tr 5gra green via zftR =rznf@aw (Ree) u #fa aft?hr
i afar+i (Demand) v is (Penalty) enf 10%a srr par fart? zraif, sf@r#a4s
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
#{hr sara grn zit hara a ziafa, grf@gtafrRtr (Duty Demanded) I

t

0

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. it may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) · amount determined under Section l l D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) < srgr a 7a sf« qf@eraswr are szt grams rrar gen a avs fa(Ra gt at airfrT
9ta # 10%galsitzta« awe fa(fa gt aa awh10% ·ratr Rt stafr?

·- In view of above, an appeal against this order shall lie before the Tribunal on
~ payment of _10% of the duty demanded where duty or duty and penalty are in dispute,
.· or penalty, where penalty alone is in dispute." ·
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3n41fz 3le/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Laksh Infrastructure, 6-Ashok

Nagar Society, Radhanpur Road, Mehsana, Gujarat-384002 (hereinafter referred

to as the appellant) against Order in Original No.

84/AC/DEM/MEH/ST/Laksh/2021-22 dated 19.03.2022 [hereinafter referred to

as "impugned order"] passed by the Assistant Commissioner, Central GST,

Division - Mehsana, Commissionerate : Gandhinagar [hereinafter referred to as
"adjudicating authority].

2. Briefly stated, the facts of the case is that the appellant were engaged in

providing taxable services and holding Service Tax Registration

No.AAEFL7262RSD0001 for the same. As per information received from the

Income Tax department, discrepancies were observed in total income declared

in the Income Tax Return when compared with the Service Tax returns of the

appellant for the period F.Y.2015-16 and F.Y.2016-17. In order to verify the

said discrepancies and the details of services provided during the period,

letters/emails were issued to the appellant, to which they did not reply.

2.1 The services provided by the appellant were found to be covered under

the definition of 'Service' as defined under Section 65 B(44) of the Finance Act,

1994 arid not covered under any provisions of Section 66D of the Finance

Act, 1994 and were also not exempted by virtue of "Mega Exemption

Notification No.25/2012-ST dated 20.06.2012". In the absence of any reply filed

by the appellant, the Service Tax payable was calculated on the basis of

differential value of "sales of services" or "Value for TDS" as provided by the

Income Tax department through DG Systems Report No.02&03 for the

F.Y.2015-16 and 2016-17 as per details given under:

Sr. Period Differential Taxable Rate of Service Service Tax
No Avlue as per Income Tax including liability (in

Tax Data (in Rs.) Cess Rs.)
1 2015-16 0 14.5% 0
2 2016-17 18,45,480/- 15% 2,76,822/-
3 Total 18,45,480/- 2,76,822/-

2.1. The appellant was issued a Show Cause Notice vide F.No. V.ST/llA-

-,2±. h Infra/2020-21 dated 18.08.2020 (in short SCN) for demand and

of Service Tax amounting to Rs. 2,76,822/- under proviso to sub-

Page 4 of 8
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section (1) of Section 73 of the Finance Act, 1994 along with interest under

Section 75 of the Act. The SCN also proposed imposition of penalty under
4 ·,

Sections 77(2), 77C and 78 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein :

o Demand of Rs. 2,76,822/- (leviable on differential taxable value of

Rs.18,45,480/-) was confirmed alongwith interest.

o Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance

Act,1994.

o Penalty @ Rs.200/- per day till the date of compliance or Rs. I 0,000/

whichever is higher was imposed under Section 77C of the Finance

Act,1994.

• Penalty of Rs. 2,76,822/- was imposed under Section 78 of the Finance

Act,1994 with an option for reduced penalty under clause (ii).

4. Being aggrieved with the impugned order, the appellant have filed the

.present appeal on merits as well as with an application for condonation of delay.

0

5. In their application dated 24.06.2022 for condonation of delay for filing

their appeal after 60 days, the appellant has submitted that considerable time

was elapsed to obtain the required documents for filing appeal hence, the filing ·

of appeal was delayed. Further, they were trying to approach the department for

payment of pre-deposit.

6. Personal Hearing in the case was held on 15.12.2022. Shri Arpan Yagnik,

Chartered Accountant, appeared on behalf of appellant for the hearing. He re

iterated the submissions made in their application for condonation of delay.

7. I have gone through the facts of the case, submissions made in the

application for condonation of delay and submissions made during hearing.

8. It is observed from the records that the present appeal was filed by the

appellant on 16.06.2022 against the impugned order dated 22.03.2022, which

they ·have claimed to have received on 10.04.2022.The application for=condonation of delay was filed afterwards vide letter dtd.24.06.2022-e
Page 5 of 8
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9. It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act,

1994. The relevant part of the said section is reproduced below:

"(3A) An appeal shall bepresented within two monthsfrom the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of. the President, relating to service tax, interest or
penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals)
may, if he is satisfied that the appellant was prevented by
sufficient causefrom presenting the appeal within the aforesaid
period of two months, allow it to be presented within afurther
period ofone month."

9.1 In the ·instant case, the impugned order is dated 19.03.2022 and the

appellant have admittedly received it on 10.04.2022. Therefore, the stipulated 0
period of two months for filing the appeal before the Commissioner (Appeals)

ended on 10.06.2022.

9.2 Considering the prevailing Covid-19 pandemic, the Hon'ble Supreme

Court of India vide Order dated 23.03.2020 extended the period of limitation in

all proceedings w.e.f. 15.03.2020. The relaxation of the period of limitation was

subsequently extended till 02.10.2021 vide Order . dated 23.09.2021.

Subsequently, the Hon'ble Supreme Court of India vide Order dated I 0.01.2022

directed that the period from 15.03.2020 till 28.02.2022 shall stand excluded for

the purposes of limitation. It was further directed by the Hon'ble Supreme Court

that where the limitation would have expired during the period from 15.03.2020

till 28.02.2022, notwithstanding the actual balance period of limitation

remaining, all persons shall have a limitation period of 90 days from 01.03.2022.

In the event the actual balance period of limitation remaining, with effect from

01.03.2022 is greater than 90 days, that longer period shall apply.

10. In the instant case, the impugned order was issued on 19.03.2022 and

appellant had received it on 10.04.2022. Therefore, the relaxation in filing of

appeals, extended by the Order Hon'ble Supreme Court of India vide Order

10.01.2022, would not be applicable to them. Further, the present appeal

d by the appellant on 16.06.2022 i.e after a period of more than two

Page 6 of 8
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months of receipt of the impugned order. Moreover, the reasons for delay in

filing this appeal, cited by the appellant in their application dated 24.06.2022,
- :

are not convincing and cogent and do not fall under the category of appropriate

cause/reason for condonation of delay. The appellant are registered with the

department and are required to be aware about the relevant legal provisions. The

reasons cited in the application for condonation ofdelay appears to be vague.

11. In terms of proviso to Section 85 (3A) of the Finance Act, 1994, the

Commissioner (Appeals) is allowed to condone delay and allow a further period

ofone month, beyond the two month only upon sufficient cause being shown to

substantiate the delay, which the appellant have failed to explain in the instant

case. The present appeal filed on 16.06.2022, is, therefore, clearly barred by

limitation. In the absence ofany appropriate/sufficient/cogent/convincing reason

for delay in filing appeal, this authority do not find it a fit case to exercise the

powers to condone delay in filing ofappeal as per the proviso to Section 85 (3A)

ofthe Finance Act, 1994.

12. In view ofthe facts discussed herein above without delving into the merits

ofthe case, the appeal filed by the appellant is hereby rejected on the grounds of

limitation.

13. 34lanaira#tare3rd)a1fear3qlnathfarsra?t.
The appeal filed by the appellant stands disposed fin above terms.

D - - o.e.J.., ')A:·19 9000°
(AkhileshKumar )

Commissioner (Appeals)
Date: 19th December,2022

A sted:

(Somna haudhary)
Superinte ent (Appeals),
CGST, Ahmedabad.

BY RPAD I §PEED POST
To
Mls Laksh Infrastructure,
6-Ashok Nagar Society,
RadhanpurRoad, Mehsana,
Gujarat-384002
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Copy to:

I. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy/Asstt. Commissioner, Central GSTDivision - Mehsana,

Commissionerate: Gandhinagar.

4. The Assistant Commissioner / Superintendent, CGST, Appeals,

Ahmedabad (for uploading the OIA)

5Guard File.

6. P.A. File.

ca ha,
EM]RA
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